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their demands on the environment are far less
intense, and they can draw upon a reservoir of co-
operative social institutions and local ecological
knowledge in managing the “commons”™—forests,
grasslands, and the waters—on a sustainable basis. If
colonial and capitalist expansion has both accentu-
ated social inequalities and signaled a precipitous fall
in ecological wisdom, an alternate ecology must
rest on an alternate society and polity as well.

This brief overview of German and Indian envi-
ronmentalism has some major implications for deep
ecology. Both German and Indian environmental
traditions allow for a greater integration of ecological
concerns with livelihood and work. They also place
a greater emphasis on equity and social justice (both
within individual countries and on a global scale) on
the grounds that in the absence of social regenera-
tion environmental regeneration has very lictle
chance of succeeding. Finally, and perhaps most sig-
nificantly, they have escaped the preoccupation with
wilderness preservation so characteristic of American
cultural and environmental history.

IV. A HOMILY

In 1958, the economist J. K. Galbraith referred to
overconsumption as the unasked question of the
American conservation movement. There is a
marked selectivity, he wrote, “in the conservation-
ist’s approach to materials consumption. If we are
concerned about our great appetite for materials, it
is plausible to seek to increase the supply, to
decrease waste, to make better use of the stocks
available, and to develop substitutes. But what of

the appetite itself? Surely this is the ultimate sou

of the problem. If it continues its geometric cou S
Will it not one day have to be restrained? Yet i, rile,
literature of the resource problem this is the fotbt-de
den question. Over it hangs a neatly total silenc;”\

The consumer economy and society h.
expanded tremendously in the three decades Sila 9
Galbraith penned these words; yet his Cn'té‘cislce
are nearly as valid today. I have said “nearly,” Ifns
there are some hopeful signs. Within the en\;iroor
mental movement several dispersed groups ar:
working to develop ecologically benign technologie:
and to encourage less wasteful life styles. Moreover
outside the self-defined boundaries of Americ;n;
environmentalism, opposition to the permanent way
economy 1s being carried on by a peace movemene
that has a distinguished history and impeccable mora|
and political credentials.

It is precisely these (to my mind, most hopeful)
components of the American social scene that are
missing from deep ecology. In their widely noticed
book, Bill Devall and George Sessions make no
mention of militarization or the movements for
peace, while activists whose practical focus is on
developing ecologically responsible life styles (e.g.,
Wendell Berry) are derided as “falling short of deep
ecological awareness.” A truly radical ecology in
the American context ought to work toward 2 syn-
thesis of the appropriate technology, alternate life
style, and peace movements. By making the
(largely spurious) anthropocentric-biocentric dis-
tinction central to the debate, deep ecologists may
have appropriated the moral high ground, but they
are at the same time doing a serious disservice t0
American and global environmentalism.

STUDY QUESTIONS

1. Is Guha’s critique of deep ecology sound?
How would a full application of deep ecology
affect the Third World? Explain.

2. How might deep ecologists like Naess or
Devall and Sessions (Readings 21-23) respond
to Guha’s criticisms?

3. How might Western environmentalists
justify emphasizing quality of life over sheer
survival?

-
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(1990), Just Sustainabilities: Development in an Unequal World (2003), and The
Wrong Complexion for Protection: How the Government Response to Disaster
Endangers African American Communities (2012).

In this essay, Bullard makes the case that environmental burdens such as air pollution
and toxic waste dumps are unjustly distributed by race and class. He analyzes the kind of
injustice involved, claiming that environmental decision making often involves a lack of pro-
cedural equity, geographical equity, and/or social equity. He concludes by proposing five
principles of environmental justice that governmetts ought to adopt: guaranteeing the right
to environmental protection, preventing harm before it occurs, shifting the burden of proof to
the polluters, obviating proof of intent to discriminate, and redressing existing inequities.

Despite the recent attempts by federal agencies to
teduce environmental and health threats in the
United States, inequities persist.1 If a community is
poor or inhabited largely by people of color, there
152 good chance that it receives less protection than
4 community that is affluent or white.? This situa-
fon is a result of the country’s environmental poli-
cies, most of which “distribute the costs in a
fegressive pattern while providing disproportionate
beneﬁts for the educated and Wealthy.”3 Even the
EUYIFOnmental Protection Agency (EPA) was not
designed to address environmental policies and
Practices that result in unfair outcomes. The agency

5 yet to conduct a single piece of disparate impact
fesearch using primary data. In fact, the current
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environmental protection paradigm has institutional-
ized unequal enforcement; traded human health for
profit; placed the burden of proof on the “victims”
rather than on the polluting industry; legitimated
human exposure to harmful substances; promoted
“risky” technologies such as incinerators; exploited
the vulnerability of economically and politically dis-
enfranchised communities; subsidized ~ecological
destruction; created an industry around risk assess-
ment; delayed cleanup actions; and failed to develop
pollution prevention as the overarching and domi-
nant strategy. As a result, low-income and minority
communities continue to bear greater health and
environmental burdens, while the more affluent and
whites receive the bulk of the benefits.*

C. Reprinted by permission of Robert
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The geographic distribution of both minorities
and the poor has been found to be highly corre-
lated to the distribution of air pollution; municipal
landfills and incinerators; abandoned toxic waste
dumps; lead poisoning in children; and contami-
nated fish consumption.’ Virtually all studies of ex-
posure to outdoor air pollution have found
significant differences in exposure by income and
race. Moreover, the race correlation is even stron-
ger than the class correlation.® The National Wild-
life Federation recently reviewed some 64 studies
.Of environmental disparities; in all but one, dispar-
ities were found by either race or income, and
disparities by race were more numerous than
those by income. When race and income were
compared for significance, race proved to be the
more important factor in 22 out of 30 tests.” And
rescarchers at  Argonne National

Laboratory
recently found that

In 1990, 437 of the 3,109 counties and
independent cities failed to meet at least
one of the EPA ambient air quality
standards. ... 57 percent of whites,

65 percent of African-Americans, and

80 percent of Hispanics live in 437 coun-
ties with substandard air quality. Out of
the whole population, a total of 33 percent
of whites, 50 percent of African-Americans
and 60 percent of Hispanics live in the

136 counties in which two or more air
pollutants exceed standards. The percentage
1ivi{1g in the 29 counties designated as non-
attainment areas for three or more pollu-
tants are 12 percent of whites, 20 percent
of Aftican-Americans, and 31 percent of
Hispanics.®

1

A The public health community has very little
1{1fonnation on the magnitude of many air pollu-
tion-related health problems. For example, scien-
tists are at a loss to explain the rising number of
deaths from asthma in recent years. However, it is
known that persons suffering from asthma are par-
ticularly sensitive to the effects of carbon monox-
ide, sulfur dioxide, particulate matter, ozone, and
oxides of nitrogen.’

Current environmental decision making o
ates at the juncture of science, technology P
ngmics, politics, special interests, and ethic,s "oy
mirrors the larger social milieu where dj =

t. . . . . . SCI—imina\
1on is Imstitutionalized. Unequal environme

. - n
protection undermines three basic types of equitt;]

procedural, geographic, and social.

PROCEDURAL EQUITY

Procedural equity refers to fairness—that 13, to th
ex.tent that governing rules, regulations, evaluatioe
cn.teria, and enforcement are applied in a nondiscrii1
minatory way. Unequal protection resulgs from
nonscientific and undemocratic decisions, such
exclusionary practices, conflicts of interest, public
hearings held in remote locations and at inco}lven-
fent times, and use of only English to communicate
with and conduct hearings for non-English-speaking
communities.

A 1992 study by staff writers from the National
Law Journal uncovered glaring inequities in the way
EPA enforces its Superfund laws:

There is a racial divide in the way the U.S.
government cleans up toxic waste sites and
punishes polluters. White communities see
faster action, better results and stiffer pen-
alties than communities where blacks,
Hispanics and other minorities live. This
unequal protection often occurs whether
the community is wealthy or poor.'°

After examining census data, civil court dock-
ets, and EPA’s own record of performance at 1,177
Superfund toxic waste sites, the authors of the
National Law Journal report revealed the following:

*  Penalties applied under hazardous waste laws at
sites having the greatest white population were
500 percent higher than penalties at sites with
the greatest minority population. Penalties
averaged out at $335,566 at sites in white areas
but just $55,318 at sites in minority areas.

®  The disparity in penalties applied under the

toxic waste law correlates with race alone, not

income. The average penalty in areas with the |
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lowest median income is $113,491—3 percent

more than the average penalty in areas with

the highest median income.

For all the federal environmental laws aimed at

protecting citizens from air, water, and waste

pollution, penalties for noncompliance were

46 percent higher in white communities than

in minority communities.

Under the Superfund cleanup program,

abandoned hazardous waste sites in minority

areas take 20 percent longer to be placed on
the National Priority List than do those in
white areas.

s In more than half of the 10 autonomous
regions that administer EPA programs around
the country, action on cleanup at Superfund
sites begins from 12 to 42 percent later at
minority sites than at white sites.

# For minority sites, EPA chooses
“containment,” the capping or walling off of a
hazardous waste dump site, 7 percent more
frequently than the cleanup method preferred
under the law: permanent “treatment” to
eliminate the waste or rid it of its toxins. For
white sites, EPA orders permanent treatment
22 percent more often than containment."

These findings suggest that unequal environ-
mental protection is placing communities of color
at risk. The National Law Journal study supple-
ments the findings of several earlier studies and
reinforces what grassroots activists have been saying
all along. . .. Not only are people of color differen-
tially affected by industrial pollution but they can
expect different treatment from the government.

GEOGRAPHIC EQUITY

Geographic equity refers to the location and spatial
configuration of communities and their proximity
0 environmental hazards and locally unwanted
land yses (LULUgs), such as landfills, incinerators,
S€Wage treatment plants, lead smelters, refineries,
and other noxious facilities. Hazardous waste incin-
Crators are not randomly scattered across the

landscape. Communities with hazardous waste
incinerators generally have large minority popula-
tions, low incomes, and low property values.

A 1990 Greenpeace report, Playing with Fire,
found that communities with existing incinerators
have 89 percent more people of color than the
national average; communities where incinerators
are proposed for construction have minority popu-
lations that are 60 percent higher than the national
average; the average income in communities with
existing incinerators is 15 percent lower than the
national average; property values in communities
that host incinerators are 38 percent lower than the
national average; and average property values are
35 percent lower in communities where incinera-
tors have been proposed.'*

The industrial encroachment into Chicago’s
Southside neighborhoods is a classic example of ge-
ographic inequity. Chicago is the nation’s third
largest city and one of the most racially segregated
cities in the country. More than 92 percent of the
city’s 1.1 million Aftican-American residents live in
racially segregated areas. The Aligeld Gardens
housing project, located on the city’s southeast side,
is one of these segregated enclaves. The neighbor-
hood is home to 150,000 residents, of whom 70
percent are African-American and 11 percent are
Latino.

Altgeld Gardens is encircled by municipal and
hazardous waste landfills, toxic waste incinerators,
grain elevators, sewage treatment facilities, smelters,
steel mills, and a host of other polluting industries.”
Because of its location, Hazel Johnson, a community
organizer in the neighborhood, has dubbed the area
a “toxic doughnut.” There are 50 active or closed
commercial hazardous waste landfills; 100 factories,
including 7 chemical plants and 5 steel mills; and

103 abandoned toxic waste dumps.*®

Currently, health and risk assessment data col-
lected by the state of Illinois and EPA for facility
permitting have failed to take into account the cu-
mulative and synergistic effects of having so many
“layers” of poisons in one community. Altgeld
Gardens residents wonder when the government
will declare a moratorium on permitting any new
noxious facilities in their neighborhood and when
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the existing problems will be cleaned up. All of the
polluting industries imperil the health of nearby
residents and should be factored into future facility-
permitting decisions.

In the Los Angeles air basin, 71 percent of
African-Americans and 50 percent of Latinos live in
areas with the most polluted air, whereas only 34
percent of whites live in highly polluted areas."’
The “dirtiest” zip code in California (90058) is
sandwiched between South-Central Los Angeles
and East Los Angeles.'® The one-square-mile area
is saturated with abandoned toxic waste sites, free-
ways, smokestacks, and wastewater pipes from pol-
luting industries. Some 18 industrial firms in 1989
discharged more than 33 million pounds of waste
chemicals into the environment.

Unequal protection may result from land-use
decisions that determine the location of residential
amenities and disamenities. Unincorporated com-
munities of poor African-Americans suffer a “triple”
vulnerability to noxious facility siting.'” For exam-
ple, Wallace, Louisiana, a small unincorporated
African-American community located on the Missis-
sippi River, was rezoned from residential to indus-
trial use by the mostly white officials of St. John the
Baptist Parish to allow construction of a Formosa
Plastics Corporation plant. The company’s plants
have been major sources of pollution in Baton
Rouge, Louisiana; Point Comfort, Texas; Delaware
City, Delaware; and its home country of Taiwan.?’
Wallace residents have filed a lawsuit challenging the
rezoning action as racially motivated.

Environmental justice advocates have sought
to persuade federal, state, and local governments to
adopt policies that address distributive impacts,
concentration, enforcement, and compliance con-
cerns. Some states have tried to use a “fair share”
approach to come closer to geographic equity. In
1990, New York City adopted a fair share legisla-
tive model designed to ensure that every borough
and every community within each borough bears
its fair share of noxious facilities. Public hearings
have begun to address risk burdens in New York
City’s boroughs.

Testimony at a hearing on environmental dis-
parities in the Bronx points to concerns raised by

African-Americans and Puerto Ricans who g,
their neighborhoods threatened by garbage transg,
stations, salvage yards, and recycling centers:

On the Hunts Point peninsula alone there
are at least thirty private transfer stations, a
large-scale Department of Environmental
Protection (DEP) sewage treatment plant
and a sludge dewatering facility, two
Department of Sanitation (DOS) marine
transfer stations, a citywide private regu-
lated medical waste incinerator, a proposed
DOS resource recovery facility and three
proposed DEP sludge processing facilities.
That all of the facilities listed above are
located immediately adjacent to the Hunts
Point Food Center, the biggest wholesale
food and meat distribution facility of its
kind in the United States, and the largest
source of employment in the South
Bronx, is disconcerting. A policy whereby
low-income and minority communities
have become the “dumping grounds” for
unwanted land uses, works to create an
environment of disincentives to commu-
nity-based development initiatives. It also
undermines existing businesses.”'

Some communities form a special case for envi-
ronmental justice. For example, Native American
reservations are geographic entities but are also
quasi-sovereign nations. Because of less stringent
environmental regulations than those at the state and
federal levels, Native Amierican reservations from
New York to California have become prime targets
for risky technologies.? Indian nations do not fall
under state jurisdiction. Similarly, reservations ha\ﬁ
been described as the “lands the feds forgot.””
More than 100 industries, ranging from solid wast¢
landfills to hazardous waste incinerators and nuc}i‘ﬂf
waste storage facilities, have targeted reservations.”

SOCIAL EQUITY

Social equity refers to the role of sociological fac-
tors, such as race, ethnicity, class, culture, lifestyles,

ROBERT D. BULLARD » OVERCOMING RACISM IN ENVIRONMENTAL DECISION MAKING 319

and political power, in environmental decisicgn—
naking. Poor people and people of color often
work in the most dangerous jobs and live in the
most polluted neighborhoods, and their children
are exposed to all kinds of environmental toxins on
the playgrounds and in their homes and schools.

Some government actions have created and
exacerbated environmental inequity. More strin-
went environmental regulations have driven nox-
TouS facilities to follow the path of least resistance
roward poor, overburdened communities. Govern-
ments have even funded studies that justify target-
ing economically disenfranchised communities for
noxious facilities. Cerrell Associates, Inc., a Los
Angeles-based consulting firm, advised the state of
California on facility siting and concluded that
“ideally . .. officials and companies should look for
lower socioeconomic neighborhoods that are also
in a heavy industrial area with little, if any, com-
mercial activity.”*>

The first state-of-the-art solid waste incinerator
slated to be built in Los Angeles was proposed for
the South-Central Los Angeles neighborhood. The
city-sponsored project was defeated by local resi-
dents.*® The two permits granted by the California
Department of Health Services for state-of-the-art
toxic waste incinerators were proposed for mostly
Latino communities: Vernon, near East Los Angeles,
and Kettleman City, a farm worker community in
the agriculturally rich Central Valley. Kettleman
City has 1,200 residents, of which 95 percent are
_Latino. It is home to the largest hazardous waste
ncinerator west of the Mississippi River. The
V.emon proposal was defeated, but the Kettleman
City proposal is still pending.

PRINCIPLES OF ENVIRONMENTAL JUSTICE

To end unequal environmental protection, govern-
meflts should adopt five principles of environmen-
@l justice: guaranteeing the right to environmental
Protection, preventing harm before it occurs, shift-
g the burden of proof to the pblluters, obviating
Proof of intent to discriminate, and redressing exist-
Mg inequities.

The Right to Protection

Every individual has a right to be protected from
environmental degradation. Protecting this right will
require enacting a federal “fair environmental protec-
tion act.” The act could be modeled after the various
federal civil rights acts that have promoted nondiscri-
mination—with the ultimate goal of achieving “zero
tolerance”—in such areas as housing, education, and
employment. The act ought to address both the
intended and unintended effects of public policies
and industrial practices that have a disparate impact
on racial and ethnic minorities and other vulnerable
groups. The precedents for this framework are the
Civil Rights Act of 1964, which attempted to address
both de jure and de facto school segregation, the Fair
Housing Act of 1968, the same act as amended in
1988, and the Voting Rights Act of 1965.

For the first time in the agency’s 23-year history,
EPA’s Office of Civil Rights has begun investigating
charges of environmental discrimination under Title
VI of the 1964 Civil Rights Act. The cases involve
waste facility siting disputes in Michigan, Alabama,
Mississippi, and Louisiana. Similarly, in September
1993, the U.S. Civil Rights Commission issued a
report entitled The Battle for Environmental Justice in
Louisiana: Government, Indusiry, and the People. This
report confirmed what most people who live in
“Cancer Alley’—the 85-mile stretch along the Mis-
sissippi River from Baton Rouge to New Orleans—
already knew: African-American communities along
the Mississippi River bear disproportionate health
burdens from industrial pollution.”

A number of bills have been introduced into
Congress that address some aspect of environmental
justice:

= The “Environmental Justice Act of 1993”
(H.R.. 2105) would provide the federal
government with the statistical documentation
and ranking of the top 100 “environmental
high impact areas” that warrant attention.

®  The “Environmental Equal Rights Act of
19937 (H.R. 1924) seeks to amend the Solid
Waste Act and would prevent waste facilities
from being sited in “environmentally
disadvantaged communities.”
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®=  The “Environmental Health Equity
Information Act of 1993” (H.R.. 1925) seeks
to amend the Comprehensive Environmental
Response, Compensation, and Liability Act of
1990 (CERCLA) to require the Agency for
Toxic Substances and Disease Registry to
collect and maintain information on the race,
age, gender, ethnic origin, income level, and
educational level of persons living in
communities adjacent to toxic substance
contamination.

®  The “Waste Export and Import Prohibition
Act” (H.R. 3706) would ban waste exports
as of 1 July 1994 to countries that are not
members of the Organization for Economic
Cooperation and Development (OECD);
the bill would also ban waste exports to
and imports from OECD countries as of
1 January 1999.

The states are also beginning to address envi-
ronmental justice concerns. Arkansas and Louisiana
were the first two to enact environmental justice
laws. Virginia has passed a legislative resolution on
environmental justice. California, Georgia, New
York, North Carolina, and South Carolina have
pending legislation to address environmental dis-
parities.

Environmental justice groups have succeeded
in getting President Clinton to act on the problem
of unequal environmental protection, an issue that
has been buried for more than three decades. On
11 February 1994, Clinton signed an executive
order entitled “Federal Actions to Address Envi-
ronniental Justice in Minority Populations and
Low-Income Populations.” This new executive
order reinforces what has been law since the pas-
sage of the 1964 Civil Rights Act, which prohibits
discriminatory practices in programs receiving fed-
eral financial assistance.

The executive order also refocuses attention
on the National Environmental Policy Act of 1970
(NEPA), which established national policy goals
for the protection, maintenance, and enhancement
of the environment. The express goal of NEPA
is to ensure for all U.S. citizens a safe, healthful,

progiuctive, and aesthetically and culturally pleag,,
environment. NEPA requires federal agencie to
prepare detailed statements on the environmental
effects of proposed federal actions signific,
affecting the quality of human health, Enviry,
mental impact statements prepared under NEPA
have routinely downplayed the social impacts of
federal projects on racial and ethnic minorities and
low-income groups.

Under the new executive order, federal agen-
cies and other institutions that receive feder]
monies have a year to implement an environment,]
justice strategy. For these strategies to be effective,
agencies must move away from the “DAD>
(decide, announce, and defend) modus operand;.
EPA cannot address all of the environmental injus-
tices alone but must work in concert with other
stakeholders, such as state and local governments
and private industry. A new interagency approach
might include the following:

ntly

= Grassroots environmental justice groups and
their networks must become full partners, not
silent or junior partners, in planning the
implementation of the new executive order.

®  An advisory commission should include
representatives of environmental justice, civil
rights, legal, labor, and public health groups, as
well as the relevant governmental agencies, to
advise on the implementation of the executive
order.

®  State and regional education, training, and
outreach forums and workshops on
implementing the executive order should be
organized.

= The executive order should become part of
the agenda of national conferences and
meetings of elected officials, civil rights and
environmental groups, public health and
medical groups, educators, and other
professional organizations.

The executive order comes at an impOI’_m.rlt
juncture in this nation’s history: Few communiti€s
are willing to welcome LULUs or to becom®
dumping grounds for other people’s garbage, toX
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waste, Of industrial pollution. In the real world,
Lawever, if a community happens to be poor and
iﬂhabited by persons of color, it is likely to suffer
fom 3 “double whammy” of unequal protection
and elevated health threats. This is unjust and illegal.

The civil rights and environmental laws of the
jand must be enforced even if it means the loss of a
few jobs. This argument was a sound one in the
1860s, when the 13th Amendment to the Consti-
qution, which freed the slaves in the United States,
was passed over the opposition of proslavery advo-
cates who posited that the new law would create
snemployment (slaves had a zero unemployment
wte), drive up wages, and inflict undue hardship on
the plantation economy.

Prevention of Harm

Prevention, the elimination of the threat before
harm occurs, should be the preferred strategy of
governments. For example, to solve the lead prob-
Jem, the primary focus should be shifted from treat-
ing children who have been poisoned to eliminating
the threat by removing lead from houses.
Overwhelming scientific evidence exists on the
ill effects of lead on the human body. However,
very little action has been taken to tid the nation’s
housing of lead even though lead poisoning is a
preventable disease tagged the “number one envi-
tonmental health threat to children.”?®
Lead began to be phased out of gasoline in the
1970s. It is ironic that the “regulations were ini-
tally developed to protect the newly developed
Gatalytic converter in automobiles, a pollution-con-
uol device that happens to be rendered inoperative
by lead, rather than to safeguard human health.”?’
{_n 1971, a child was not considered “at risk” unless
Be or she had 40 micrograms of lead per deciliter of
lood {ug/dl). Since that time, the amount of lead
™3¢ i5 considered safe has continually dropped. In
1991" the U.S. Public Health Service changed the
._‘_’Eﬁ‘lcml definition of an unsafe level to 10 pg/dl.
d"vefl at that level, a child’s 1Q can be slightly
‘Minished and physical growth stunted.
Lead poisoning is correlated with both income
d race In 1988, the Agency for Toxic Substances

and Disease Registry found that, among families
earning less than $6,000, 68 percent of African-
American children had lead poisoning, as opposed
to 36 percent of white children.*® In families with
incomes exceeding $15,000, more than 38 percent
of African-American children suffered from lead
poisoning, compared with 12 percent of white
children. Thus, even when differences in income
are taken into account, middle-class African-Amer-
ican children are three times more likely to be pois-
oned with lead than are their middle-class white
counterparts.

A 1990 report by the Environmental Defense
Fund estimated that, under the 1991 standard of 10
pg/dl, 96 percent of African-American children
and 80 percent of white children of poor families
who live in inner cities have unsafe amounts of lead
in their blood—amounts sufficient to reduce 1Q
somewhat, harm hearing, reduce the ability to con-
centrate, and stunt physical growth.>’ Even in fam-
ilies with annual incomes greater than $15,000, 85
percent of urban African-American children have
unsafe lead levels, compared to 47 percent of white
children.

In the spring of 1991, the Bush administration
announced an ambitious program to reduce lead ex-
posure of children, including widespread testing of
homes, certification of those who remove lead from
homes, and medical treatment for affected children.
Six months later, the Centers for Disease Control
announced that the administration “does not see this
as a necessary federal role to legislate or regulate the
cleanup of lead poisoning, to require that homes be
tested, to require home owners to disclose results
once they are known, or to establish standards for
those who test or clean up lead hazards.”*?

According to the New York Times, the National
Association of Realtors pressured President Bush to
drop his lead initiative because they feared that forc-
ing homeowners to eliminate lead hazards would
add from $5,000 to $10,000 to the price of those
homes, further harming a real estate market already
devastated by the aftershocks of R eaganomics.>
The public debate has pitted real estate and housing
interests against public health interests. Right now,
the housing interests appear to be winning.
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For more than two decades, Congress and the
nation’s medical and public health establishments
have waffled, procrastinated, and shuffled papers
while the lead problem steadily grows worse. Dur-
ing the years of President Reagan’s “benign
neglect,” funding dropped very low. Even in the
best years, when funding has risen to as much as
$50 million per year, it has never reached levels that
would make a real dent in the problem.

Much could be done to protect at-risk popu-
lations if the current laws were enforced. For exam-
ple, a lead smelter operated for 50 years in a
predominately African-American West Dallas neigh-
borhood, where it caused extreme health problems
for nearby residents. Dallas officials were informed as
early as 1972 that lead from three lead smelters was
finding its way into the bloodstreams of children
who lived in two mostly African-American and
Latino neighborhoods: West Dallas and East Qak
Cliff>

Living near the RSR and Dixie Metals smelters
was associated with a 36-percent increase in child-
hood blood lead levels. The city was urged to
restrict the emissions of lead into the atmosphere
and to undertake a large screening program to
determine the extent of the public health problem.
The city failed to take immediate action to protect
the residents who lived near the smelters.

In 1980, EPA, informed about possible health
risks associated with the Dallas lead smelters, com-
missioned another lead-screening study. This study
confirmed what was already known a decade ear-
lier: Children living near the Dallas smelters were
likely to have greater lead concentrations in their
blood than children who did not live near the
smelters.”

The city only took action after the local news-
papers published a series of headline-grabbing sto-
ries in 1983 on the “potentially dangerous” lead
levels discovered by EPA researchers in 1981.°
The articles triggered widespread concern, public
outrage, several class-action lawsuits, and legal
action by the Texas attorney general.

Although EPA was armed with a wealth of sci-
entific data on the West Dallas lead problem, the
agency chose to play politics with the community

by scrapping a voluntary plan offered by RSR ¢
clean up the “hot spots” in the neighborhood.Joho
;S n
Hernandez, EPA’s deputy administrator, blockeg
the cleanup and called for yet another round of
tests to be designed by the Centers for Disege
Control with EPA and the Dallas Health Depar.
ment. The results of the new study were released
in February 1983. Again, this study establisheq the
smelter as the source of elevated lead levels iy West
Dallas children.”” Hernandez’s delay of cleany
actions in West Dallas was tantamount to Waitinp
for a body count.”® §

After years of delay, the West Dallas plaingiff
negotiated an out-of-court settlement worth more
than $45 million. The lawsuit was settled in June
1983 as RSR agreed to pay for cleaning up the soj]
in West Dallas, a blood-testing program for chil-
dren and pregnant women, and the installation of
new antipollution equipment. The settlement was
made on behalf of 370 children—almost all of
whom were poor, black residents of the Wes
Dallas public housing project—and 40 property
owners. The agreement was one of the largest
community lead-contamination settlements ever
awarded in the United States.®® The settlement,
however, did not require the smelter to close.
Moreover, the pollution equipment for the smelter
was never installed.

In May 1984, however, the Dallas Board of
Adjustments, a city agency responsible for monitor-
ing land-use violations, asked the city attorney to
close the smelter permanently for violating the
city’s zoning code. The lead smelter had operated
in the mostly African-American West Dallas neigh-
borhood for 50 years without having the necessary
use permits. Just four months later, the West Dallas
smelter was permanently closed. After repeated
health citations, fines, and citizens’ complaints
against the smelter, one has to question the city’s
lax enforcement of health and land-use regulations
in African-American and Latino neighborhoods.

The smelter is now closed. Although an initial
cleanup was carried out in 1984, the lead problem
has not gone away.*’ On 31 December 1991, EPA
crews began a cleanup of the West Dallas neigh-
borhood. It is estimated that the crews will remove
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perween 30,000 and 40,000 cubic yards of lead-

aontaminated soil from several West Dallas sites,
ncluding school property and about 140 private
pomes. The project will cost EPA from $3 million
0 $4 million. The lead content of the soil collected

Jrom dump sites in the neighborhood ranged from

8,060 to 21,000 parts per million.*' Under federal
sandards, levels of 500 to 1,000 parts per million are
considered hazardous. In April 1993, the entire West
Dallas neighborhood was declared a Superfund site.

There have been a few other signs related to
the lead issue that suggest a consensus on environ-
mental justice is growing among coalitions of envi-
ronmental, social justice, and civil libertarian
groups. The Natural Resources Defense Council,
the National Association for the Advancement of
Colored People Legal Defense and Education
Fund, the American Civil Liberties Union, and the
Legal Aid Society of Alameda County joined forces
and won an out-of-court settlement worth
between $15 million and $20 million for a blood-
testing program in California. The lawsuit (Mat-
thews v. Coye) arose because the state of California
was not performing the federally mandated testing
of some 557,000 poor children who receive Med-
icaid. This historic agreement will likely trigger
similar actions in other states that have failed to per-
form federally mandated screening.*?

Lead screening is important but it is not the so-
lution. New government-mandated lead abatement
Initiatives are needed. The nation needs a “Lead
Superfund” cleanup program. Public health should
not be sacrificed even in a sluggish housing market.
Surely, if termite inspections (required in both
booming and sluggish housing markets) can be
mandated to protect individual home investment, a
lead-free home can be mandated to protect human
health. Ultimately, the lead debate—public health
(who is affected) versus property rights (who pays
for cleanup)—is a value conflict that will not be
tesolved by the scientific community.

Shift the Burden of Proof

Under the current system, individuals who chal-
“hige polluters must prove that they have been

harmed, discriminated against, or disproportion-
ately affected. Few poor or minority communities
have the resources to hire the lawyers, expert wit-
nesses, and doctors needed to sustain such a chal-
lenge. Thus, the burden of proof must be shifted to
the polluters who do harm, discriminate, or do not
give equal protection to minorities and other over-
burdened classes.

Environmental justice would require the enti-
ties that are applying for operating permits for land-
fills, incinerators, smelters, refineries, and chemical
plants, for example, to prove that their operations
are not harmful to human health, will not dispro-
portionately affect minorities or the poor, and are
nondiscriminatory.

A case in point is Louisiana Energy Services’
proposal to build the nation’s first privately owned
uranium enrichment plant. The proposed plant
would handle about 17 percent of the estimated
U.S. requirement for enrichment services in the
year 2000. Cleatly, the burden of proof should be
on Louisiana Energy Services, the state govern-
ment, and the Nuclear Regulatory Commission to
demonstrate that local residents’ rights would not
be violated in permitting the plant. At present, the
burden of proof is on local residents to demonstrate
that their health would be endangered and their
community adversely affected by the plant.

According to the Nuclear Regulatory Com-
mission’s 1993 draft environmental impact state-
ment, the proposed site for the facility is Claiborne
Parish, Louisiana, which has a per-capita income
of only $5,800 per year—just 45 percent of the
national average.*” The enrichment plant would
be just one-quarter mile from the almost wholly
African-American community of Center Springs,
founded in 1910, and one and one-quarter miles
from Forest Grove, which was founded by freed
slaves. However, the draft statement describes the
socioeconomic and community characteristics of
Homer, a town that is five miles from the proposed
site and whose population is more than 50 percent
white, rather than those of Center Springs or Forest
Grove. As far as the draft is concerned, the com-
munities of Center Springs and Forest Grove do
not exist; they are invisible.
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The racial composition of Claibome Parish is
53.43 percent white, 46.09 percent African-American,
0.16 percent American Indian, 0.07 percent Asian,
0.23 percent Hispanic, and 0.01 percent “other.”**
Thus, the parish’s percentage population of African-
Americans is nearly four times greater than that of
the naton and neardy two and one-half times
greater than that of Louisiana. (African-Americans
composed 12 percent of the U.S. population and
29 percent of Louisiana’s population in 1990.)

Clearly, Claiborne Parish’s current residents
would receive fewer of the plant’s potential bene-
fits—high-paying jobs, home construction, and an
increased tax base—than would those who moved
into the area or commuted to it to work at the fa-
cility. An increasing number of migrants will take
jobs at the higher end of the skill and pay scale.
These workers are expected to buy homes outside
of the parish. Residents of Claiborne Parish, on the
other hand, are likely to get the jobs at the lower
end of the skill and pay scale.*®

Ultimately, the plant’s social costs would be
borne by nearby residents, while the benefits would
be more dispersed. The potential social costs include
increased noise and traffic, threats to public safety
and to mental and physical health, and LULUs.

The case of Richmond, California, provides
more evidence of the need to shift the burden of
proof. A 1989 study, Richmond at Risk, found that
the African-American residents of this city bear the
brunt of toxic releases in Contra Costa County and
the San Francisco Bay area.*® At least 38 industrial
sites in and around the city store up to 94 million
pounds of 45 different chemicals, including ammo-
nia, chlorine, hydrogen fluoride, and nitric acid.
However, the burden of proof is on Richmond
residents to show that they are harmed by nearby
toxic releases.

On 26 July 1993, sulfur trioxide escaped from
the General Chemical plant in Richmond, where
people of color make up a majority of the residents.
More than 20,000 citizens were sent to the hospi-
tal. A September 1993 report by the Bay Area Air
Quality Management District confirmed that “the
operation was conducted in a negligent manner

without due regard to the potential consequences

of a miscalculation or equipment malfunction, ang
without required permits from the District,”*

When Richmond residents protested th
planned expansion of a Chevron refine :

ry, the
were asked to prove that they had been harmeq },
Chevron’s operation. Recently, public pressure }, .
induced Chevron to set aside $4.2 million to esta;_s
1C12};n ; Eilv:y .health clinic and help the surroundjy

A third case involves conditions surroundin
the 1,900 magquiladoras, assembly plants operated by
US., Japanese, and other countries’ companies
along the 2,000-mile U.S.-Mexican border.*® A
1983 agreement between the United States and
Mexico requires U.S. companies in Mexico 1o
export their waste products to the United States
and plants must notify EPA when they are doing,
so. However, a 1986 survey of 772 maquiladoras
revealed that only 20 of the plants informed EPA
when they were exporting waste to the United
States, even though 86 percent of the plants used
toxic chemicals in their manufacturing processes.
And in 1989, only 10 waste shipment notices were
filed with EPA.*

Much of the waste from the maquiladoras is ille-
gally dumped in sewers, ditches, and the desert. All
along the Rio Grande, plants dump toxic wastes into
the river, from which 95 percent of the region’s resi-
dents get their drinking water. In the border cities of
Brownsville, Texas, and Matamoros, Mexico, the
rate of anencephaly—being born without a brain—
is four times the U.S. national average‘SO Affected
families have filed lawsuits against 88 of the area’s
100 maquiladoras for exposing the community ©
xylene, a cleaning solvent that can cause brain hem-
orrhages and lung and kidney damage. Howevet, 35
usual, the burden of proof rests with the victims-
Unfortunately, Mexico’s environmental reguiatory
agency is understaffed and ill-equipped to enforce
the country’s environmental laws adequately.

g

Obviate Proof of Intent

Laws must allow disparate impact and statistica!
weight—as opposed to “intent”—to infer discrim!”
nation because proving intentional or purpOsefu
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'Scrimination in a court of law is next to impossi-
ple. The first lawsuit to charge environmental dis-
Lrmination in the placement of a waste facility,
Beatt V- Southwestern Waste, was filed in 1979. The
case involved residents of Houston’s Northwood
Manor, 3 suburban, middle-class neighborhood of
homeowners, and Browning-Ferris Industries, a

rivate disposal company based in Houston.

More than 83 percent of the residents in
the subdivision owned their single-family, detached
homes. Thus, the Northwood Manor neighbor-
hood was an unlikely candidate for a municipal
jandfill except that, in 1978, it was more than 82
percent black. An earlier attempt had been made to
locate a municipal landfill in the same general area
in 1970, when the subdivision and local school dis-
wict had a majority white population. The 1970
Jandfill proposal was killed by the Harris County
Board of Supervisors as being an incompatible land
use; the site was deemed to be too close to a resi-
dential area and a neighborhood school. In 1978,
however, the controversial sanitary landfill was
built only 1,400 feet from a high school, football
stadium, track field, and the North Forest Inde-
pendent School District’s administration building.”!
Because Houston has been and continues to be
highly segregated, few Houstonians are unaware of
where the African-American neighborhoods end
and the white ones begin. In 1970, for example,
more than 90 percent of the city’s African-Ameri-
can residents lived in mostly black areas. By 1980,
82 percent of Houston’s African-American popula-
tion lived in mostly black areas.”

Houston is the only major U.S. city without
Zoning. In 1992, the city council voted to institute
Zoning, but the measure was defeated at the polls in
1993, The city’s African-American neighborhoods
have paid a high price for the city’s unrestrained
8lowth and lack of a zoning policy. Black Houston
#as allowed to become the dumping ground for
the city’s garbage. In every case, the racial composi-
_Eon of Houston’s African-American neighbor-
'°9d8 had been established before the waste
facilities were sited.>

From the early 1920s through the late 1970s,

five of the city-owned sanitary landfills and six

out of eight of Houston’s municipal solid waste
incinerators were located in mostly African-American
neighborhoods.54 The other two incinerator sites
were located in a Latino neighborhood and a white
neighborhood. One of the oldest waste sites
in Houston was located in Freedmen’s Town, an
African-American neighborhood settled by former
slaves in the 1860s. The site has since been built
over with a charity hospital and a low-income
public housing project.

Private industry took its lead from the siting
pattern established by the city government. From
1970 to 1978, three of the four privately owned
landfills used to dispose of Houston’s garbage were
located in mostly African-American neighbor-
hoods. The fourth privately owned landfill, which
was sited in 1971, was located in the mostly white
Chattwood subdivision. A residential park or
“buffer zone” separates the white neighborhood
from the landfill. Both government and industry
responded to white neighborhood associations and
their NIMBY (not in my backyard) organizations
by siting LULUs according to the PIBBY (place in
blacks’ backyards) strategy.””

The statistical evidence in Bean v. Southwestern
Waste overwhelmingly supported the dispropor-
tionate impact argument. Overall, 14 of the 17 (82
percent) solid waste facilities used to dispose of
Houston’s garbage were located in mostly African-
American neighborhoods. Considering that Hous-
ton’s African-American residents comprised only
28 percent of the city’s total population, they
clearly were forced to bear a disproportionate bur-
den of the city’s solid waste facilities.’® However,
the federal judge ruled against the plaintifs on the
grounds that “purposeful discrimination” was not
demonstrated.

Although the Northwood Manor residents
Jost their lawsuit, they did influence the way the
Houston city government and the state of Texas
addressed race and waste facility siting. Acting
under intense pressure from the African-American
community, the Houston city council passed a re-
solution in 1980 that prohibited city-owned trucks
from dumping at the controversial landfill. In 1981,
the Houston city council passed an ordinance
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restricting the construction of solid waste disposal
sites near public facilities such as schools. And the
Texas Department of Health updated its require-
ments of landfill permit applicants to include
detailed land-use, economic, and sociodemographic
data on areas where they proposed to site landfills.
Black Houstonians had sent a clear signal to the
Texas Department of Health, the city of Houston,
and private disposal companies that they would
fight any future attempts to place waste disposal
facilities in their neighborhoods.

Since Bean v. Southwestern Waste, not a single
landfill or incinerator has been sited in an African-
American neighborhood in Houston. Not until
nearly a decade after that suit did environmenta]
discrimination resurface in the courts. A number
of recent cases have challenged siting decisions
using the environmental discrimination argument:
East Bibb Twiggs Neighborhood Association v. Macon-
Bibb County Planning & Zoning Commission (1989),
Bordeaux Action Committee v. Metro Government of
Nashville (1990), R.LS.E. v. Kay (1991), and EI
Pueblo para El Aire y Agua Limpio v. County of Kings
(1991). Unfortunately, these legal challenges are
also confronted with the test of demonstrating
“purposeful” discrimination.

Redress Inequities

Disproportionate impacts must be redressed by tar-
geting action and resources. Resources should be
spent where environmental and health problems
are greatest, as determined by some ranking
scheme—but one not limited to risk assessment.
EPA already has geographic targeting that involves
selecting a physical area, often a naturally defined
area such as a watershed; assessing the condition of
the natural resources and range of environmental
threats, including risks to public health; formulating
and implementing integrated, holistic strategies for
restoring or protecting living resources and their
habitats within that area; and evaluating the pro-
gress of those strategies toward their objectives.”’
Relying solely on proof of a cause-and-effect
relationship as defined by traditional epidemiol-
ogy disguises the exploitative way the polluting

industries have operated in some comn
condones a passive acceptance of the status quq S
Because it is difficult to establish causation, POHL;
ing industries have the upper hand. They . .
always hide behind “science” and dema y
that their activities are harmful to hun
environment,

A 1992 EPA report, Securing  Ouy Legagy,
described the agency’s geographic  initiativeg a;
“protecting what we love.”® The strategy emph,.
sizes “pollution prevention, multimedia enforcemen;
research into causes and cures of environmental stress’
stopping ??bitat loss, education, and constituenc};
building,”® Examples of geographic initiatives under
way include the Chesapeake Bay, Great Lakes, Gulf
of Mexico, and Mexican Border programs.

Such targeting should channel resources to the
hot spots, communities that are burdened with
more than their fair share of environmental
problems. For example, EPA’s Region VI has
developed geographic information system  and
comparative risk methodologies to evaluate envi-
ronmental equity concerns in the region. The
methodology combines susceptibility factors, such
a5 age, pregnancy, race, income, pre-existing dis-
ease, and lifestyle, with chemical release data from
the Toxic Release Inventory and monitoring infor-
mation; state health department vital statistics data;
and geographic and demographic data—especially
from areas around hazardous waste sites—for its
regional equity assessment.

Region VI’s 1992 Gulf Coast Toxics Initiatives
project is an outgrowth of its equity assessment.
The project targets facilities on the Texas and Loui-
slana coast, a “sensitive . .. ecoregion where moﬁst
of the releases in the five-state region occur.”
Inspectors will spend 38 percent of their time in
this “multimedia enforcement effort.”®? It is not
clear how this percentage was determined, but, for
the project to move beyond the “first-step” pha.se
and begin addressing real inequities; most of ifs
resources (not just inspectors) must be channeled to
the areas where most of the problems occur.

A 1993 EPA study of Toxic Release Inventory
data from Louisiana’s petrochemical corridor found
that “populations within two miles of facilities

1UNitieg an

nd “prOOP)

1ans or the
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| ine 90% of total industrial corridor air releases
e b/ higher proportion of minorities than the
?F?r:verage; facilities releasing 88% have a h.ighef
- n than the Industrial Corridor parishes
pioPosc;
'wr?j po one’s surprise, communities in Corpus
Christi, neighborhoods that run fqllong thg Houston
hl Channel and petrochemical corridor, and
i unincorporated communities along  the
msm:l}iile stretch of the Mississippi River from Baton
fi;uge to New Ol:'leans vranked at' or near the Fop
in terms of pollution d1§<{ha.rges in AEPA Region
VI’'s Gulf Coast Toxics Imtl‘atlves equity assessment.
it is very likely that similar ranklr}gs .would be
achieved using the environmental _]UStl(-:C tjrame-
work. However, the question that remains is one
of resource allocation—the level .of resources t'hat
Region VI will channel into solving Fhe polluFlon
problem in communities that have a dlsproportlon—
ately large share of poor people, working-class
people, and people of color. o

Health concerns raised by Louisiana’s residents
and grassroots activists in such communities as
Alsen, St. Gabriel, Geismer, Morrisonville, and
Lions—all of which are located in close proximity
to polluting industries—have not been adequ.ately
addressed by local parish supervisors, state environ-
mental and health officials, or the federal and re-
gional offices of EPA.®*

A few contaminated African-American com-
Munities in southeast Louisiana have been bought
out or are in the process of being bought out by
industries under their “good neighbor” programs.
Moving people away from the health threat is only
4 partial solution, however, as long as damage to
the environment continues. For example, Dow
Chemical, the state’s largest chemical plant, is
buying out residents of mostly African-American

orrisonville.> The communities of Sun Rise and
Reveilletown, which were founded by freed slaves,
have already been bought out.

Many of the community buyout settlements
UI¢ sealed. The secret nature of the agreements lim-
' public scrutiny, community comparisons, and

sclosure of harm or potential harm. Few of the
eent  sertlement agreements allow for health

monitoring or surveillance of affected residents
once they are dispersed.66 Some settlements have
even required the “victims” to sign waivers thflt
preclude them from bringing any further lawsuits
against the polluting industry.

A FRAMEWORK FOR
ENVIRONMENTAL JUSTICE

The solution to unequal protection lies in the realm
of environmental justice for all people. No com-
munity—rich or poor, black or white—should be
allowed to become a “sacrifice zone.” The lessons
from the civil rights struggles around housing,
employment, education, and public accommodg—
tions over the past four decades suggest that envi-
ronmental justice requires a legislative foundation.
It is not enough to demonstrate the existence of
unjust and unfair conditions; the practices that
cause the conditions must be made illegal.

The five principles already described.—Fhe
right to protection, prevention of harm,' shifting
the burden of proof, obviating proof of intent to
discriminate, and targeting resources to redress
inequities—constitute a framework for envirop-
mental justice. The framework incorporates a lfegls-
lative strategy, modeled after landmark civil rights
mandates, that would make environmental discrim-
ination illegal and costly. '

Although enforcing current laws in a no.ncp?—
criminatory way would help, a new legislative initi-
ative is needed. Unequal protection must be
attacked via a federal “fair environmental protec-
tion act” that redefines protection as a right rather
than a privilege. Legislative initiatives must also be
directed at states because many of the decisions and
problems lie with state actions. .

Noxious facility siting and cleanup decmor‘ls
involve very little science and a lot of politics. Insti-
tutional discrimination exists in every social arena,
including environmental decisionmaking. Bux.‘dens
and benefits are not randomly distributed. Reliance
solely on “objective” science for environmental
decisionmaking—in a world shaped largely by
power politics and special interests—often masks
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institutional racism. For example, the assignment of
“acceptable” risk and use of “averages” often result
from value judgments that serve to legitimate exist-
ing inequities. A national environmental Justice
framework that incorporates the five principles pre-
sented above is needed to begin addressing envi-
ronmental inequities that result from procedural,
geographic, and societal imbalances.

The antidiscrimination and enforcement meas-
ures called for here are no more regressive than the
initiatives undertaken to eliminate slavery and seg-
regation in the United States. Opponents argued at

the time that such actions would burt the slaveg

creating unemployment and destroying black ingtj_
tutions, such as businesses and schools. Simﬂar
arguments were made in opposition to sanctiop
against the racist system of apartheid in South
Africa. But people of color who live in envirg,_
mental sacrifice zones”—from migrant farm Work.
ers who are exposed to deadly pesticides tq the
parents of inner-city children threatened by leag
poisoning—will welcome any new approaches thy,
will reduce environmental disparities and elitingge

the threats to their families’ health.
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STUDY QUESTIONS

L. Bullard argues that “unequal environmental
Protection undermines three basic types of
equuty: procedural, geographic, and social.”
Discuss each of these.

Bullard advocates the adoption of five princi-
ples to increase (or ensure) environmental
Justice. Discuss three of them in depth.

3. Discuss the following question: Is the dispro-
portionate distribution of pollutants due more
to racial discrimination or to economic class
inequalities?




